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M A LPRA CTICE A VOIDA NCE NE WSLETTER FOR OREGON L AWYERS 

FILING AND SERVICE 
TIPS AND TRAPS 

Filing and service mistakes form a 
large percentage of the claims handled 
each year by the Professional Liability 
Fund. With diligence and proper follow
through , most of these errors can be 
avoided . Here are some of the most com
mon traps and a few simple tips to help 
you avoid becoming a malpractice statistic. 

SAFE FILING 

ORCP 9E states that pleadings and 
other papers shall be filed with the clerk 
of the court. To avoid mistakes, stamp 
every document for court filing with the 
designation ORIGINAL or, if it is a cour
tesy copy for the judge or staff, with the 
designation COPY. The visual impact of 
ORIGINAL is eye-catching for every per
son in the legal system. It always gets a 
second look, special treatment, and due 
consideration. Always file the original 
with the court clerk . Delivery of docu
ments to the judge's clerk, staff, or even 
the judge is NOT filing according to 
ORCP 9E. See Averill v. Red Lion, 118 Or 
App 298, 846 P2d 1203 (1993), rev den, 317 
Or 271,858 P2d 1313 (1993). 

Be sure to include the correct filing 
fee. Documents that don't include the cor
rect filing fee may be rejected or not filed. 

SERVE WITHIN 60 DAYS OF FILING 

Generally, an action is deemed com
menced only after the complaint is filed 
and the summons served. ORS 12.020(1 ). 
For the action to be deemed commenced 
on the date the complaint is filed , the 
summons and complaint must be served 

within 60 days of f iling the' complaint . 
ORS 12 .020(2) . If the complaint is filed 
close to the running of the statute of 
limitations, it is critical to serve it within 
60 days of the date the complaint was 
filed. Otherwise , the "commencement 
date" will be the. date of service (not the 
date of filing) , and the plaintiff' s rights 
may be time-barred . Whenever possible, 
do not wait until the last minute to file or 
serve the complaint - even if you hope 
the case will settle. 

When you are handling a case with 
time-limitation deadlines , identify and 
docket the deadline for the time limita
tion, the date by which service must be 
accomplished, and additional reminders 
in intervals before the ultimate deadline. 
Remember, service must be made within 
60 days of filing the complaint for the ac
tion to be deemed commenced on the 
date the complaint in the action was filed. 
ORS 12.020(2). 

VERIFY SERVICE 

Select a reputable process server 
with errors and omissions coverage. Give 
the process server a certified true copy 
of the summons and complaint, with as 
much lead time as possible before the ul
timate deadline. Provide the process 
server with complete written instructions 
for service . (See sidebar.) Use your cal
endar and/or tickler systems to remind 
you to call the process server before the 
service deadline to verify that service 
has been accomplished and by what 
method. 

If personal service was used , obtain 
the return of service, review it, file it 
promptly with the court, and docket the 
deadline for the defendant's first appear-
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ance . If substitute or office service was used, obtain 
the return of service, file it promptly with the court, 
do the necessary follow -up mailing by first-class 
mai l, fi le the appropriate affidavit with the court, and 
docket the first appearance dead line . Service is not 
comp lete unt il the follow -up mai ling has been accom
plished. See ORCP 7D. 

The PLF claim files are full of good reasons why 
you shou ld never wait until the last minute to pro
vide the papers to your process server. For examp le , 
the process server may not understand the need to 
immediately serve the doc ume nts and may not timely 
accomplish service. If the deadline runs, you may be 
faced with a legal malpractice claim. 

Prac tice Tip: On September 29 , 2005 , the Oregon 
Supreme Court in Burden v. Copco Refrigeration, Inc., 
339 Or 388, 121 P3d 1133 , reversed the Oregon Court of 
Appeals and held that a certificate of service is prima 
facie evidence of the material facts that it recites , and 
that a plaintiff can re ly on those facts to meet the bur
den of production on sufficiency of service of process . 
The court of appeals had ruled that the plaintiff cou ld 
only meet that burden through an affidavit or "other 
competent ev idence ," and that a certificate of service 
was not sufficient evidence of service . 

SERVICE BY MAIL 

In motor veh icle cases , you can use the a lternate 
steps for service by mail out l ined in ORCP 70(4) . To 
qualify , you must make at least one attempt to serve 

the defendant by a method other than mailing . 
Multiple mailings to different addresses may be 
required , and care must be taken to mail to all the 
addresses specified. ORCP 7D(4)(a)(i). Be sure to 
obtain updated address information from the DMV . 
You should m1tlate se rv ice by mail under 
ORCP 70(4) immediate ly after other service methods 
fail. Service under thi s part of the rule is completed 
on the latest day on which any of the required mail
ings is made, and it mu st be accomplished within 60 
days if you want to rely on the filing date for statute 
of limitations purposes . 

OTHER SERVICE METHODS 

Service on tenants of mail agents, service by 
publication, and primary serv ice by mail are other 
methods of service available to practitioners ; how
ever, these methods can only be used in specific c ir
cumstances. If you have not been able to ac hieve 
personal service on a defendant, make it a practice 
to review and carefu lly fol low ORCP 7D. Use your 
calendar and/or tickler systems to rem ind you to 
check on the progress of the process server. 

NEVER GRANT EXTENSIONS WITHOUT 
WAIVER OF SERVICE CHALLENGE 

When filing comp laints close to the statute of 
limitations , never grant the defendant an extension 
of time in which to appear unless the defendant 
agrees to stipulate to the sufficiency of service . 
Otherwise, if the extension is granted and service is 
successfully challenged after the t ime limitation has 
run , the plaintiff' s c laim will be barred. 

SUING A CORPORATE DEFENDANT 

Many legal ma lpractice cl a ims are caused by 
naming the wrong corporate defendant. In many in
stances, the lawyer was given a corporate name that 
was very close to the correct corporate name. Con 
tact the Oregon Secretary of State Corporation Divi
s ion to find the exact name of a business. 

To sea rch the Corporation Division 's Web site , 
go to www filinginoregon com and click on Business 
Name Search . The s ite offe rs various search options, 
ranging from very restr ictive, "Exact words in exact 
word order," to very broad , " Extended search in any 
word order. " The broad approach , " Extended search 
in any word order," w ill provide you with the names 
of busi ness entities that contain the words spelled 
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exactly as keyed , in any order, and in combination 
with any other words. This search also includes 
synonyms and words that sound similar. 

Be sure to use the broad search when you are 
unsure of the precise name of the company. This 
will help to avoid a common malpractice trap and 
the unpleasant surprise of finding out that your en
tity search name was inadequate. For example , if · 
you check for only a specific name, such as Valley 
Inn, and that name is matched , you will only get in
formation on that particular entity . You will not get 
a list of other similar entities , such as Valley Inn 
Restaurant. 

If you don't have Internet access or prefer not 
to do the search yourself, the Corporation Division 
will perform the search for a fee . Call the Custom 
Searches & Lists department at 503-986-2343. 

For more tips, traps, and resources on suing a 
corporate defendant , go to www.osbplf org and 
click on News, then on the link to " Suing a Corpo
rate Defendant. " 

SUING AN INSURANCE COMPANY 

If you are planning to sue an insurance com
pany, you must check with the Insurance Division 
(INS) of the Oregon Department of Consumer and 
Business Services (DCBS) to verify the correct legal 
name, status , and registered agent of the insurer. 
Be careful - you must file the suit against the in
surer , not the insurance agent. Do not contact the 
Oregon Secretary of State Corporation Division -
you may get the name of an insurance agent instead 
of the insurer. 

Most insurance companies are groups of com
panies. If you look at the top of the declarations 
page of the typical insurance policy, you will often 
see several companies listed with a box next to each 
name. When the policy is written , the box is marked 
that corresponds to the insurance company that is 
issuing the policy. Make sure you have sued the 
correct insurance company within the group. For ex
ample , "The Better Insurance Group" is not a 
legal entity. It is probably a group of insurance 
companies such as Better Auto insurance Company, 
Better Indemnity Company, and Better Fire and 
Casualty Insurance. You need to determine which 
one has issued the policy . 

SERVICE INSTRUCTIONS 
Your written instructions to the process 

server should address: 

Whether the service is rush or routifie; 

The last day for service (day when the 
statute of limitations runs); 

The name of the individual or entity being 
served; 

The serv1ce address and any alternate 
addresses you would like the process server 
to attempt; 

Any additional information that may be 
helpful for the server (e.g., description of the 
party being served); 

Whether to file the proof of service or return 
the original to your office; 

Your contact information; and 

Whether you wish to be notified once service 
is completed. 

You can access the INS Web site at the following 
address : http "//www4 .cbs state or us/ex / ins/ inslic/ 
company/search/ index cfm to get the contact infor
mation for the insurance company and its registered 
agent. Choose "Search for an insurance company by 
name or number" to search for the exact name of the 
insurance company as indicated on the declarations 
page. To contact the Oregon Insurance Division, call 
503-947-7980 or e-mail debs insmail@state or us. 

OREGON TORT CLAIMS ACT 

In recent Oregon circuit court cases involving 
claims against public bodies , the government has 
contended that a complaint filed under ORS 30.275 
must be filed and served within the two-year statute 
of limitations , and that the plaintiff may not take ad
vantage of the additional 60-day relation-back period 
in ORS 12.020 to serve a timely filed complaint. At 
least one court has rejected this interpretation of the 
statutes , but the issue is far from resolved in all cir
cuits. To avoid facing this challenge, file and serve 
the complaint within the two-year statute of limita
tions. 

For an action to be timely commenced against a 
public body , the plaintiff must also give the proper 
tort claim notice under ORS 30.275. The notice of 
claim must be given within one year for wrongful 
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death claims and within 180 days of an injury for all 
other claims . 

The OTCA is NOT tolled for minors . lf you are 
representing a minor on a claim against a public 
body, you must file the claim within the statute of 
limitations through a guardian ad litem. 

REFILING DISMISSED CASES IF 
DEFENDANT HAS ACTUAL NOTICE 

ORS I 2.220 was enacted in 2003 to help correct 
procedural deficiencies with servi ce. Under ORS 
12.220, if a new action is commenced not later than 
180 days after the judgment dismissing the original 
action is entered, and the original action was invol
untarily dismissed without prejudice on procedural 
grounds not adjudicating the merits of the action , 
the plaintiff can then refile the case , provided that 
the defendant in the original action had "actual no
tice" of the filing of the original action not later than 
60 days after that action was filed. What constitutes 
"actual notice" is a question of fact. This statute 
provides an opportunity to try to revive the dis
missed case. 

IF YOU MADE A MISTAKE 

If you think you made a mistake or if the oppos
ing side is challenging your filing or service, call the 
PLF at 503-639-6911 or 800-452-1639 and ask to 
speak to a claims attorney. 

OTHER RESOURCES 

For more tips on avoiding common mistakes 
when filing and serving a defendant , order your free 
copy of the CLE program, Avoiding Malpractice 
Wh en Filing and Serving a D ef endant, from the PLF 
Web site. Go to www osbplf org, select CLE Audio 
Programs or CLE Video Programs under Lo ss Preven
tion . The PLF also has an extensive library of prac
tice aids and forms , including a Service of Process 
Checklist. From the home page, select Practice Aids 
and Forms under Loss Prevention and look for the 
Litigation category. 

Beverly Michaelis 
Sheila M. Blackford 
PLF Practice Management Advisors 

Our thanks to Lindsey Hughes of Kea ting, Jones, Bi/dstein & 
Hug hes, P . C. , Terry Sheldo n of Barris ter Support 
Se rvice, Inc. and Maureen DeFrank, PLF Claims Allorney, 
for their ass is tance with this article. 

HOW TO BACK UP 
YOUR COMPUTER 

Disasters happen to someone else 
somewhere else. 

Too bad this isn ' t true . 

Despite being trained - if not genetically 
hardwired - to anticipate the worst, many lawyers 
fail to have an adequate backup and recovery system 
to protect all the important information entrusted to 
their computers. The information stored on your 
computer is truly the lifeline of your practice . Safe
guarding this information is critical to your 
practice's survival and an ethical obligation you owe 
to your clients . 

Look around you. If your computer crashed or 
was ruined in a disaster , how much would the down
time cost you? Even a relatively minor calamity can 
wreak devastation on your law practice . Just con
sider the prospect of recreating all your documents, 
forms , client billing, time records, calendar entries , 
contacts, and e-mails . Scary, isn ' t it? If you aren't 
safeguarding your data on a regular basis , keep 
reading so you can learn how to get a system in 
place . Even if you have the support of an Informa
tion Technology (IT) department for your law office , 
keep reading so that you understand what they are 
doing and can apply it to your home computer. 

DATA BACKUP OR FULL-SYSTEM 
BACKUP? 

The term "data backup" refers to backing up or 
making a duplicate copy of selected information 
stored on your computer. The term "full-system 
backup" refers to backing up or making a duplicate 
copy of the complete computer system - operating 

ABA TECHSHOW 2006 
On April 20-22, 2006, the ABA will sponsor its 

annual legal technology conference and expo . 
The ABA Techshow includes over 50 education 
and training sessions in 16 different tracks and a 
two-day expo of more than 100 technology compa
nies . For more information, go to www abanet.org/ 
te.c_h_s_h_u.w.. Sign up using the PLF's program pro
moter code PP 14 and receive a $100 discount. 
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system, software application programs, program 
customizations , folders, and fi les - not just the data. 

The full-system backup is the better choice. 
Why is a full-system backup so important? lmagine 
that your computer hard drive has crashed. Every
thing is gone. Luckily, yesterday you took the time 
to back up your data by using a computer CD creator 
program or CD burner program and copied all the 
important files onto a number of CD-R or CD-RW 
disks. However, before you can access the informa
tion stored on the disks , you must first reinstall 
Windows and all your software programs , plus all 
the program updates and security patches. Only then 
can your computer read the data you saved onto the 
CD-R or CD-RW backup disks. 

If you need further convincing, click the Start 
button on the lower left of your computer screen, go 
to All Programs, and look at all the programs you 
have on your computer. If the prospect of reloading 
all those programs seems daunting - as it should -
consider buying a full-system backup and recovery 
program for your office. 

A full -system backup and recovery software pro
gram is inexpensive and easy to purchase . (See Re
sources at the end of this article.) It will prove its 
worth in gold, or at least in many, many billable 
hours. Without it , you would need to manually copy 
all the data onto CDs - a laborious task that you 
would likely put off in favor of the daily work of 
your busy law practice. 

CHOOSING A BACKUP AND RECOVERY 
SYSTEM 

A good backup and recovery system has three 
elements: (I) automatic backup software; (2) a reli
able storage device that is kept offsite; and (3) 
someone who can be trusted to ensure that the sys
tem is working. A good backup and recovery system 
will let you sleep easier knowing that your valuable 
information is protected. 

1. Make It Automatic. The key to the software is 
that it must work well for the user. Otherwise, the user 
won't use it. Automatic backup software is the safest 
choice because you don't have to fit backing up into 
your day. Instead of an annoying pop-up window 
asking if you want to back up now or later, it just 
quickly and quietly does the backup automatically. It 
doesn ' t allow you to elbow it aside when you ' re 
rushed and taking the short view of your priority list. 

DISCOUNT ON ABA BOOKS! 

To order ABA law practice management publi
cations at a 30% discount, go to www os..b_plf.org, 
click on Books from the ABA under Loss Preven
tion, and download the PLF order form. The PLF 
page also includes a link to the ABA Law Practice 
Management Section catalog. Recently pub lished 
titles include Flying Solo: A Survival Guide for 
the Solo and Small Firm Lawyer, 4'h ed. (June 
2005), by K. William Gibson; and The Successful 
Lawyer: Powerful Strategies for Transforming 
Your Practice (July 2005), by Gerald A. Riskin. 

For discounted ABA books in substantive 
areas of the law, visit the OSB's Web site . at 

www osbar org. 

The automatic software program you choose 
should be easy to set up. Typically, once you install 
the program, an interactive setup allows you to 
specify what you want backed up , when, and how of
ten. Select a program that has a restore feature so 
that any archived information can be restored to 
your computer. 

2. Storage Devices. Once you have backed up all 
the data and programs on your hard drive , you will 
need to find a place to store the data until you back 
up again. Dedicating an external hard drive to the 
backup process is far superior to downloading the 
backup files onto numerous CDs . An external remov
able hard drive that plugs into your USB port is a 
simple storage device . A second removable hard disk 
drive or other external storage device is an afford
able convenience; it will allow you to make a dupli
cate backup to be stored offsite, with the original 
locked in your law office ' s fireproof safe or file cabi
net . Consider getting at least a 40 GB or larger exte r 
nal hard drive. 

Lawyers Helping Lawyers... In All Kinds of Ways. 
• Alcohol and Chemical Dependency 
• Career Change and Transition 
• Depression, Anxiety & Mental Health Issues 
• Gambling Addiction 

• Proc rastination & 
Time Management 

• Relationsh ip Issues 
• Stress Management 

Call the Oregon Attorney Assistance Program (OMP) today. 
It's confidential. It's free . It's for you. ~ 

503-226-1057 • 1-800-321-0AAP ~ 
MELONEY CRAWFORD CHADWICK, MIKE LONG O· AAP 

SHARI R. GREGORY, MICHAEL SWEENEY 'r\. 

A FREE, NONPROFIT, CONFIDENTIAL PROGRAM FOR YOU . 
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APPLICATION SERVICE PROVIDERS FOR ONLINE DATA STORAGE 
An Application Service Provider (ASP) is an Internet-based electronic service that backs up your entire 

system automatically and stores the data on the Internet in a secure form and location. This online data 
storage method for backup and recovery has generated much discussion in legal circles. Online data storage 
can provide access to documents in a way that offsite backup cannot - especially if your offsite backup is 
stored in your same town or locale. This is one of the many tragic lessons learned in the wake of Hurricane 
Katrina, when one-third of the lawyers in Louisiana lost their offices, libraries, computers, client files, and 
homes. Even if the lawyers had backup devices or CDs at their home or other local site, few were able to ac
cess the backups. The ability of displaced lawyers to retrieve their client documents and financial data 
through the use of ASPs provides a powerful incentive to consider this alternative. 

Online backup for PCs and servers can provide up-to-the-minute data backup protection; however, 
many lawyers have reservations about using ASPs. Generally, the security issues associated with storage 
are the main concern. Placing client information in the hands of third parties, the solvency of the provider, 
the security of the storage location, the method of storage, and the preservation of confidentiality are high 
on the I ist of reasonable concerns considered by lawyers . These concerns apply whether lawyers are stor
ing paper files in a document storage facility or storing electronic data through an ASP. With a paper docu
ment storage facility, once you are confident that the facility either has no access to your stored documents 
or maintains confidentiality and privacy, you turn over the boxes of client files for storage and periodic re
trieval. Placing electronic client data in the hands of third parties who remotely upload it to their Web site is 
really not any different. Proper security is crucial for each. A hacker can access an electronic site that isn't 
secure; a thief can break into and enter a paper storage facility that isn't secure. 

Both a physical storage center and an ASP provide the user with a special key. An ASP's security can 
be so restrictive that the user may be the only person who bas the "key" - an aspect of storage that re
quires thought, planning, and safeguarding. There may be no electronic "locksmith" to help you enter your 
"storage facility" if the key is lost. Therefore, if you are the only key holder, you should store the key (usually 
a password) locally somewhere that is secure, such as a safe deposit box, and also somewhere secure in an
other geographic area. Don't rely on your memory - this a key (password) you hopefully will never have to use. 

When choosing an automated, online data backup, storage, and restore system, ask these questions: 

Does the system offer the highest form of security data encryption available in the United States: 
Advanced Encryption Standard (AES)? 
Does the system offer a private encryption key that is held only by your office? 
Does the system encrypt all transmitted data at the source? 
Does the system provide continuous, automatic backups? 
Does the system have the capability to back up time-sensitive data like open files, e-mails, and 
databases? 
Does the system provide full coverage for complete data protection and recovery, including backup, 
offsite storage, ability to restore data over the network or dedicated storage device, online remote 
recovery, and offline archiving and recovery? 
Does the system provide instant file restores 24 hours a day, 7 days a week, 365 days a year? 
Does the system provide automatic notification of exceptions or problems encountered? 
Does the system provide detailed activity reports? 
Is the ASP's server in a geographic location that is separate from your locale? 
Does the ASP take precautions for disasters in its own area, such as backing up on a server in another 
location? 
Is the ASP's physical site secure? (The highest level of security is a Tier One Data Center Facility.) 
Is there a secure way for your firm to access the stored information if someone loses the law firm 
encryption key? 
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Another storage option is the Iomega Rev , a 
combination of hard drive and special disks. Useful 
for PCs or Macs, it is a greatly improved combination 
of the Iomega Zip Drive and the Iomega Removable 
Hard Disk Drive. It claims to provide fast and easy 
backup, disaster recovery, and data transport solu
tions for a single PC. Other features include pass
word protection, encryption , and removable disks, 
making it more secure and flexible than an external 
hard disk drive. The sealed disks are more durable 
and have higher capacity than CDs or DYDs. For 
more information, visit www iomega com. 

Especially in areas prone to natural disasters , 
the safest storage of backup information is offsite, 
preferab ly in another geographic location. The im
portance of this topic was recently underscored by 
the devastation delivered by Hurricanes Katrina and 
Rita . Using Internet-based backup services is one 
possible solution, although still controversial. See 
the sidebar to this article , "Application Service Pro
viders for Online Data Storage." 

3. System Backup Policies and Procedures. If 
you choose a full-system backup software program, 
your computer backup and recovery system policy is 
simple because you can set the frequency of the 
backup . How often should you perform backups? 
The frequency should be dictated by your comfort 
level with risking any data created or received since 
your last backup. Most technology advisors recom
mend that you back up your new file information 
once daily, back up your full system once weekly, 

ship backups out of the geographic area semi-weekly 
(if living in a disaster-prone area) , and do periodic 
restores semi-weekly or monthly . 

Your policy should also designate' the person 
who is responsible for performing periodic test re
stores to be sure the program is working. Part of en
suring that the system is working is to periodically 
check to see whether you can restore a file and then 
compare it carefully with the file you backed up . The 
restored information should be identical to the 
backed-up information. The time to check is before 
you need the information. A recovered file that is 
unreadable because it is corrupt is not a surprise 
you want in the eleventh hour of any case. 

SELECTING YOUR BACKUP SOFTWARE 

When you compare backup software products, 
look for one that allows you to: (I) recover entire op
erating systems and/or individual files ; (2) schedule 
backups to occur automatically ; (3) customize the 
timing of backups based on the occurrence of events 
such as billing; (4) back up and restore quickly ; and 
(5) test the restoration process. 

If you need assistance with these or other 
practice management questions , call the PLF at 
503-639-6911 or 1-800-452-1639. 

Sheila M. Blackford 
PLF Practice Management Advisor 

RESOURCES 

For P r oduct Reviews a nd Articles : PC Magazine online- www pcmagazine com; CNet.com 
www cnet com; Legal Ethics Forum - www legalethicsforum com; Law Practice Today - www abanet org/ 
lpm/lpt/; Law Technology News - www lawtechnologynews com 

To Comparison Shop : PriceGrabber.com - www pricegrabber com; Cyberguys.com - www cyberguys com 

System Backup Software Products : BackUp MyPC - www stompsoft com/backupmypc html ($59.99); Norton 
Ghost 10.0- www.symantec.com/home_homeoffice!index ($69.99); Backup 3.0- www.apple com/downloads/ 
macosx/apple/backup .html (prices range from $99-$179 depending on pack); Symantec-
www symantec com/index btm (offers a selection ofproducts for small and large enterprises; Web site helps 
you determine your needs and their software solution; some examples from their comparison chart: 
Symantec LiveState Recovery Desktop 3.0 (available in a S-pack for $392.25); LiveState Recovery 6.0 Desk
top Suite ($990 for 10 licenses); or LiveState Recovery 6.0 Advanced Server ($1,095)) 

O nline Data Storage Resou rces: Iron Mountain - www ironmountain com; EVault - www evault com; 
Backup My Info! - www backupmyinfo.com; FilesAnywhere - www filesanywbere com. 
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PERS BENEFICIARY 
DESIGNATIONS 

A little-known section in the Oregon Revised 
Statutes relating to the distribution of a PERS 
member 's benefits on the pre-retirement death of the 
PERS member may surpri se you . Assume these 
facts : Your client, a PERS member, was married to a 
man who had three children from a prev ious 
marri age . Your client has no natural-born or adopted 
children. The hu sband di es in 2004, survived by 
your client and all three of his children . 

Your client dies in 2005 before retiring under the 
PERS system . At the time of your client ' s death , her 
PERS designated beneficiary was her husband . To 
whom does PERS distribute the funds ? 

Pursuant to ORS 238.390(5), on the pre-retirement 
death of your client, PERS will distribute the assets to 
the personal representative of the deceased husband 's 
estate . If the husband died intestate, under 
ORS 112.025(2), half of the PERS account returns to 
the wife ' s estate ; the rest will be distributed equally 
among the husband ' s three children. Th is result -
di stribution of retirement benefits to the estate of a 
deceased spouse - is contrary to what most estate 
planners would expect, that is, di stribution of assets 
to the member's estate . The legis lati ve history of 
ORS 23 8.390(5) reveals nothing to indicate that thi s re
sult was not intended by the Legislature. 

Bottom line : If you have a client who parttct
pates in the PERS sys tem, and th e design ated benefi
ciary predeceases your cli ent, th e cli ent should con
s ider chang ing th e beneficiary des igna tion to avoid 
an unintended result. 

Jay Rich ardson and Jun e Wiyrick 
Buckley LeChevallier, P C 

Our thanks to Danie l Ricks, of Kennedy, Watts , A rei/a no, & 
Ricks , LLP, for his assistance with this article. 

TECHNO LOGY TIPS 
More on Computer Security: If you are concerned 
about your laptop be ing stolen , you can buy anti 
theft software that will lock down your computer 
after a certain number of unauthorized password 
attempts . An example of this type of product is 
nTracker ($49 .95) , which includes a tracking 
mechanism for lost or stolen laptops that have a 
wireless connection and also provides encrypted 
security for data and files. For information about 
it, visit www .synet biz. 

Strong Passwords: Passwords can be the weakest 
link in a computer security system. Strong, hard
to-guess passwords are important because the 
tools and software that people use to guess pass
words continue to improve . While strong pass
words are good practice in general for all your 
computer accounts, they are especially important 
for your network logon. A strong password must: 
(1) be at least seven characters long (Windows 95 
and 98 only support passwords of up to 14 char
acters); (2) contain a combination of letters , nu
merals, and symbols; (3) have at least one symbol 
character in the second through sixth positions; 
(4) be significantly different from prior pass
words; (5) not contain your name or user name; 
and (6) not be a common word or name. 

Password management software is available to 
help you manage, store, and encrypt all your 
passwords. Two examples of such products are 
RoboForm (www roboform com) or Password Safe 
(http ·//sourceforge, net/ projects /pas sword /safe). 
The MetaPass Digital Key thumb drive 
(www metapass com/affiliates/vandyke/) is an al
ternative to password management software . 

Thinking of Changing 
Jobs or Careers? 

We can help you through the process of reaching 
a fulfilling and satisfying career goal. 

Call the Lawyers In Transition Program of the Oregon Attorney Assistance 
Program (OAAP) today. It's confidential. It's free. 

503-226-1057 • 1-800-321-0AAP 0 
ME~:!:' ~~::~::v~:~~:~~:·s~;:H~NG OAAP 

A FREE, NONPROFIT, CONFIDENTIAL PROGR A M FOR YOU. 
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OffiCE SYSTEMS CHECKUP 

Does your firm operate smoothly and efficiently, or could your office systems stand an overhaul? 
Take this "mini-audit" to see how your office stacks up. If you answer "no" to any of these 'questions, 
you might benefit from a consultation with one of the Professional Liability Fund's practice manage
ment advisors. The PLF offers free and confidential practice management services to Oregon lawyers in 
these and other areas. For assistance in streamlining your office procedures or setting up your law prac
tice, call a PLF practice management advisor at 503-639-6911 or 800-452-1639. 

CALENDAR CONTROL 

Do you have a system for transferring dates from your personal calendar to your office calendar? 

Do you keep a long-range docket for future work and/or tickle dates? 

Do you calendar advance warnings before ultimate deadlines? 

FILE MANAGEMENT 

Do you follow a standard procedure for opening and closing files? 

Do you have a file retention policy? 

If one of your files were pulled at random for review, would it be well organized? 

DOCUMENTATION 

Do you use written fee agreements in all cases? 

Do you document your files when the client is acting against your recommendation or when 
client consent must be confirmed? 

Do you routinely send disengagement and nonengagement letters? 

CONFLICTS OF INTEREST 

Do you have a reliable system for screening new clients and cases for potential conflicts? 

Do you routinely circulate new case summaries to attorneys and staff? 

FINANCIAL MANAGEMENT 

Are you diligent about sticking to your billing schedule? 

Do your statements contain an itemized record of what you've done and how long it took? 

Do you follow proper trust accounting procedures, such as maintaining individual client ledgers 
and reconciling your account each month? 

Do you understand and follow the Oregon Rules of Professional Conduct that govern trust 
accounting? 

WORK-FLOW MANAGEMENT 

Do you block out time for case work? 

Do you block out time to return phone calls and respond to e-mails? 

Have you established an e-mail and phone call (including cell phone) return policy that you 
can live with? 

Beverly Michaelis 
PLF Practice Management Advisor 
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TIPS, TRAPS, &.. RESOURCES 

UPDATED PLF PRACTICE AIDS: The PLF has recently revised all its practice aids to comply with legisla
tive changes made by the 2005 Oregon Legislature. The PLF maintains 230 practice aids in the following cat
egories: Adoption; Bankruptcy; Business ; Client Relations; Closing Your Law Office; Conflicts of Interest; 
Construction Liens; Criminal; Departing a Firm; Disaster Recovery; Disclosure of Potential Malpractice; 
Docketing & Calendaring; Domestic Relations ; Engagement, Disengagement, Nonengagement Letters; Entity 
Formation; File Management; Financial Management; Guardianships and Conservatorships; Litigation; 
Office Manuals; Office Systems Audit; Opening or Moving a Law Office; Partnership and Office Sharing; 
Probate and Estate Planning; Real Property; Staff; and Workers' Compensation. To access any of the prac
tice aids , go to www.osbplf org and select Practice Aids and Forms under Loss Prevention. If you do not 
have Internet access, call Danae Weber at the PLF at 503-639-6911 or 800-452-1639. 

REAL EST ATE AND TAX LAW - GLB PRIVACY NOTICE DOES NOT APPLY TO LA WYERS: On 
December 6, 2005, the Court of Appeals for the District of Columbia Circuit held that the Gramm-Leach-Bliley 
(GLB) privacy law directed at financial institutions does not apply to the legal profession. The opinion is 
available on the ABA's Web site at www abanet.org/poladv/glbfactsheet html. Scroll to the bottom of the 
page and click on the link to the decision in the ABA v. FTC case. This ruling means that lawyers are notre
quired to send the privacy notices required by the Act . For background information, go to www osbplf org, 
select In Brief newsletter, then October 2004, then Tips , Traps, and Resources. 

FEDERAL TAX - CIRCULAR 230: You may not consider yourself a "tax lawyer," but whether you give tax 
advice daily, or only once a year, recent revisions to IRS Circular 230 will change the way you give federal 
tax advice. If you are giving oral or written federal tax advice (whether income, gift, or estate), Circular 230 
now contains specific rules about what your advice must and must not contain. As a general rule, the more 
"risky" the promised tax benefits are to your client, the more Circular 230 controls the substance and form of 
your tax advice. The revised Circular 230 became effective June 21, 2005, and can be found at www.irs.gov/ 
pub/irs-pdf/pcir230 pdf. 

DOMESTIC RELATIONS LAW AND THE NEW BANKRUPTCY ACT: Visit www osbplf.org and download 
"What Every Family Law Practitioner Should Know About the Bankruptcy Abuse Prevention and Consumer 
Protection Act of 2005," by Hon. Elizabeth L. Perris and Juliet M. Kaestner. From the home page, select 
News, then the link to the article. If you do not have Internet access and would like a copy, call Danae Weber at 
the PLF at 503-639-6911 or 800-452-1639. 

BANKRUPTCY LAW: Visit www osbplf org and download "What Bankruptcy Attorneys Need to Know 
About the New Bankruptcy Rules & Forms," by Teresa H. Pearson; "Creditor's Counsel Can't Ignore the 
Bankruptcy Bill ," by Brandy A. Sargent; and the article on domestic relations law and the new bankruptcy 
act, referred to in the tip above. Select News, then the links to the articles. You can also find a bankruptcy 
checklist by selecting Practice Aids and Forms under Loss Prevention on the home page , then Bankruptcy. 

EMPLOYMENT LAW - FINAL USERRA REGS: The Department of Labor's USERRA regulations are in final 
form and took effect January 18, 2006. USERRA stands for Uniformed Services Employment and Reemploy
ment Rights Act. The new rules include individual liability for managers and supervisors who have control 
over hiring and firing. In addition, volunteers to the National Disaster Medical System coordinated by the 
Federal Emergency Management Agency (FEMA) are considered to be serving in the uniformed services for 
purposes of USERRA. You can find the regulations at 20 CFR Part 1002. They were posted in the Federal 
Register on December L 9, 2005 , and are posted at www.dol goy (follow the link to USERRA Regulations). 

LITIGATION: If you are suing a "construction design professional" (defined as an architect, registered 
architect, professional engineer, or professional land surveyor) , be aware of ORS 31.300, which provides 
that a claim against a construction design professional can not be filed unless the claimant ' s attorney 
certifies that the attorney has consulted a licensed construction design professional. The certification must 
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also state that a licensed construction design professional (who is qualified to testify to the applicable 
standard of care) is available and willing to testify that the conduct of the construction design 
professional failed to meet the standard of professional care in the circumstances alleged, and that the 
conduct was a cause of the claimed damages, losses , or other harm. The certification must be filed with or 
made part of the original complaint, or the court must dismiss the case on the defendant ' s, motion. 
Although the ORS 31 .300 limits its applicability to certain plaintiffs, two recent decisions from the 
Multnomah County Circuit Court interpreted this statute differently . In Matson v. Oregon Arena 
Corporation, et al. , Case No. 0412-12333, the court ruled that the statute applied to personal injury 
claimants and dismissed the case because the certification was not filed. In Ater v. Tri-Met, e t al. 
Case No. 0502-01939 , the court examined the legislative history, ruled that a personal injury claimant was 
not a " person for whose benefit the construction design professional performed services ," and held that 
the certification was not required. Until the law on this point is clarified, an attorney with a personal injury 
claim against a construction design professional can file the certification to avoid the possibility of a 
dismissed claim. 

DISCOUNT ON WORDPERFECT SOFTWARE: Through a special arrangement between the PLF and Corel, 
Oregon lawyers can purchase two WordPerfect software products at a discounted price: WordPerfect 
Office X3 (which is replacing WordPerfect Office 12 Standard) and WordPerfect Office 12 Small Business 
Edition . This offer is available through two Corel resellers, SHI and Softmart. To order from SHI , go to 
www .shi.com/expresslogon.asp?username= bar_ association&password=shi, or call 888-394-5181. To order 
from Softmart, go to www softmart com/bar, or call 800-545-1294. 

OSB REFERRAL AND INFORMATION SERVICES: Let the OSB Referral and Information Services Depart
ment assist you in your practice. The Lawyer to Lawyer program is a free service that connects OSB mem
bers working in an unfamiliar practice area with experienced attorneys willing to offer informal advice at no 
charge. Get useful tips, strategies, and substantive advice. Call 503-620-0222 or 800-452-8260 (toll-free in 
Oregon), ext. 408. The Lawyer Referral Service (LRS) is an OSB service that refers clients to lawyers who 
have signed up for the referrals. LRS receives approximately 80,000 calls per year from Oregonians seeking 
legal help. Registration forms are available online at www osbar.org/resources/ lawyerservices.html, or call 
503-620-0222 or 800-452-8260 (toll-free in Oregon), ext. 408. 

LISTSERV ETIQUETTE: When posting a question or comment on a Listserv that involves a contested 
case or confidential matter, be careful not to reveal case-specific information. Even if you omit the names 
of the parties and opposing counsel, other attorneys who practice in your area of law may be able to deci
pher which case is involved and who posted the inquiry. If opposing counsel is reading the Listserv, he or 
she may be able to figure out your strategy or the weak link in your case from the nature of your question. 
When posting information or comments , never use client names. A safe practice is to assume that your 
Listserv posting could appear on the news or in the newspaper. If the information you post isn't some
thing you want broadly and publicly announced - don't post it on the Listserv. 

LODGING TAX ON VACATION RENTALS: The 2005 Oregon Legislature passed HB 2197, which modified 
the definition of "transient lodging" and expanded the list of who must pay the quarterly state lodging tax. 
Effective January 1, 2006, if you own a vacation home that you rent out for 30 days or more in a calendar 
year, you must register with the Oregon Department of Revenue. Registration forms and instructions will 
be available online in March at www oregon.go v/DOR /BUS/ lodging.shtml. You must also collect the lodg
ing tax - which is 1% of gross lodging sales - from your customers when they pay you the vacation rental 
fee . Lodgers who spend at least 30 consecutive days at the same facility are exempt from the tax. 

GUARDIANSHIP AND CONSERVATORSHIP FORMS: The Oregon Law Institute (OLI) has updated its 
guardianship and conservatorship forms and procedures. You can download an order form from the OLI ' s 
Web site. Go to www !clark edu/org/oli and click on Product Catalog. Or call the OLI at 503-768-6580 or 800-222-8213. 

Our thanks to Jay Richardson, Buckley LeChevallier, PC; Barran Liebman, LLP; R obert K. Udziela; Philip N. Jones, 
Duffy Kekel, LLP; and Dee Crocker and Be verly Michaelis, PLF Practice Management Advisors, for th ese tips. 
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Practice 
Management 
Advisors of the 

Law Office Systems Assistance 
Call for free and confidential assistance from the Profess ional Liability Fund. 
• Getting started in practice • Office management • Calendaring & filing systems 
• Time management • Office & trust accounting • Staffing issues 

Professional Liability Fund 503-639-6911 • 800-452-1639 Dee Crocker • Beverly Michael is • Shei la Blackford 

PROFESSIONAL LIABILITY FUND 
BOARD Of DIRECTORS AND 

OFFICERS 
Louis A. Santiago - Portland 

(Chairperson) 

Lisa Almasy Miller - Portland 

(Vice Chairperson) 

Amanda Walkup - Eugene 

(Secretary- Treasurer) 

Tim Martinez - Salem 

(Public Member) 

Robert C. Cannon - Salem 

William B. Crow - Portland 

James G. Rice - Portland 

Ronald L. Bryant - Redmond 

Kandis Brewer Nunn - Portland 

(Public Member) 

... 
Taking Too Many Chances? 
We can help improve your odds. 

Call the Oregon Attorney Ass istance Program (OMP) today 
if you are concerned about your gambl ing. 

It's confidential. It's ri sk free. 

503-226-1057 • 1-800-321-0AAP 0 
ME~~:~ ~~;;::v~:;;;~~~·S:1::N':HG OAAP 

A FREE. NONPROFIT. CONFIDENTIAL PROGRAM FOR YOU . 
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